AAPNZ MAGAZINE

THE NEED AND REQUIREMENTS OF A CONTRACT 

As administrative professionals you are often bought into the information loop at the wrong end and this can be frustrating and a little daunting especially when you are not involved in any prior discussions in any meaningful way – or at all.  You are often then left to ensure that the contract is in place and sometimes required to manage the contract.  Manage what I can hear you say.  This is a good point.

Let us cover the word 'need'  and 'requirements' in the heading separately.

The Need – first of all there is a need to have a contract and for the contract to reflect the specific requirements as it relates to the two parties.  This therefore reflects the two basic requirements of  a contract – an offer and acceptance.  There is what is called 'intent' to contract.

Requirements of a Contract -  The requirement of a contractual relationship is for one party to fulfill the goods or services and the other to pay for those goods or services.  

Note: There is no difference between a contract and an agreement.

Elements of a Contract

Offer


Made by one party

Acceptance


Acceptance by the other party.

Consideration


Price proposed to pay for services/goods.

Duress


Contract signed under pressure by one party.

Capacity


The signatories are duly authorised/hold obligations to sign.

However, it is often useful to know more than this and this comes the tricky part – to make sure that both parties fulfil the requirements and more importantly to ensure that there is contract performance.  How do you achieve this?  It would appear sometimes by good luck rather than good management - and the word 'management' is the key here.

How do you achieve – by making sure that the contract has clear, specific and defined performance measurements with appropriate timeframes.  By having these clauses then you have a way of measuring the effectiveness of the contract.  

Having and ensuring that the performance indicators are paid attention to is another story – how do you keep an eye on and what do you do if performance slips.  Communication is the key and surprise here – communication starts prior to the contract and should continue so there becomes a 'no surprises' policy, which wil help throughout the term of the Agreement..

How, I can hear you ask, know what should be a contract.  To that end here is a contract checklist so you can know, and perhaps if observing that the contract in front of you does not have all the bases covered, to make some enquiries.

What clauses should be in a contract?  The most obvious ones are:

1. Term (start/end date).

2. Price

3. Invoicing 

4. Termination Clauses

5. Contact Names

6. Performance Measurements.

and of course the specific goods or services that have been contracted.

You are often on the front line and catching things early is the name of the game.  So, a useful contract checklist to have is::

1. Is it signed?

2. Does it have a Start/End Date

3. Does the contract have termination clauses

4. Does the contract have performance measurements.

5. Does the contract have a renewal term or mechanism for renewal.

6. Does the contract have a reporting mechanism

7. Does the contract have a dispute mechanism

8. Is there an Intellectual Property clause – is it needed?

9. Payment terms – is this specific?

10. Renegotiation Options – are there any?

While these clauses might be obvious it is surprising how many contracts do not have such simple clauses.  You will probably be responsible in some way for stationery, printing etc – and these should be managed in the same way.


The ramifications of not putting in place performance measurements is huge – the cost of poorly performing agreements can be too high – for both buyer and supplier.

It is much easier to put in place a mechanism to reduce issues than to resolve later.  Resolving problems is not easy for people – and so issues are left to slide which makes matters worse.

How do you manage contracts that are provided by suppliers?  This sometimes occurs and they are being proactive.  Do not be fooled however in thinking that by their supplying to you, then you or your colleagues can save themselves a job of putting together a contract.  Be aware that your organisation has specific clauses that are required to each situation but also clauses that have been worked through internally.  Often the clauses that are important have already been distributed by way of the tender process.  

You will find that supplier contracts are very one sided and often do not consider what your needs are – however this can go both ways of course.

What you can do is to incorporate supplier based clauses into your base document as after all the contract is between two parties – this is often forgotten in the rush to have a contract signed off.

Signing a contract. - you need to consider who has the organisational authority to sign a contract.  (This is called 'capacity' in legalese terms)  Best thing: ask.  Be aware that if you sign a contract then you are acting as an agent of your organisation and you are binding the organisation contractually.  Most organistions have delegated authority levels which outlines the level of expenditure a person can sign up to.

Signature Block – make sure the signature block (which are the names of the organisations, name, title and date) has the organisational name in full.  Do not have in shortened form but as its legal entity name.  An example is: Department of Stupid Ideas not DSI.

Statutory Requirements – it is obviously important that any contract takes account of the law of the land and that it abides by statutory requirements – ignorance is not an excuse.

Not sure?  Ask, get advice.  In your roles you are asked to be responsible for many things.  Be aware of the basics and be aware of the consequences of lack of knowledge.  Be informed so you can inform others.  

Good luck – but even better: manage well.
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