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Contracts … and the consequences of Little/No Documentation

Contracts … great when they go right.  But what to do if they go wrong?  The reason contracts – or agreements as they are often called - go wrong is firstly in the preparation and secondly in the undertaking and requirements of both parties.

Surfice to say the intent is there to contract and as long as the goods/services are occurring and payment is being made there is a valid contract.  So far so good you say?  Well, actually it is not good.  Being in a rush to a start date but without written documentation can be a recipe for disaster.

Why?  Because in the medium to long term this can open a magnitude of problems which I will cover below.

It is not in anybody’s interest for there to be any place for confusion.  But poor or non existent documentation creates and adds to confusion.

It is vital to ensure that the contract reflects prior agreed points. It is not safe to assume that what was discussed will flow over to the contract – this will happen only if the wording reflects this.


The ramifications of having no written agreements at all or having a contract that does not have the clauses it should have can be extensive – in terms of time, delays, relationships and in terms of overall performance and expensive!.

Not only is there a time issue but it can be costly and reflect on the organisation’s ‘bottom line’ - not to mention reputation in the market place..

While we might like to operate verbally, this can cause issues – primarily as to interpretation. The idea is to reduce confusion and misunderstanding.  This can be achieved by a written contract.

When things go wrong – as they occasionally do – then often what was verbally agreed to gets ‘lost’ in the selective memory of the parties.  You then have the difficulty of the dispute as well as relying on memory and not on hard facts.  It is better to have hard facts – memory is a poor substitute for facts especially in this situation.

What occurs?

Verbal contracts can lead to an inability to manage and leads to a lack of properly managed records.  Vagueness is not helpful.  

How to resolve?  Hopefully a discussion will resolve the issue. It could be however that it will not.  In that circumstance it would be best to document the issues – ironic really in that if there was a written agreement in the first place the likelihood of dispute would not arise.

There is no means of being able to make changes to specific requirements – this reduces the effectiveness of having an agreement. The ability to change requirements is a must and is obviously beneficial to both sides.

What clauses should be in a contract?  The most obvious ones are:

1. Term (start/end date).

2. Price – for goods or services

3. Invoicing 

4. Termination Clauses

5. Contact Names

6. Performance Measurements.

A useful checklist to have is: 

1. Is it signed?

2. Does it have a Start/End Date

3. Does the contract have termination clauses

4. Does the contract have performance measurements.

5. Does the contract have a renewal term or mechanism for renewal.

6. Does the contract have a reporting mechanism

7. Does the contract have a dispute mechanism

8. Is there an Intellectual Property clause – is it needed?

9. Payment terms – is this specific?

10. Renegotiation Options – are there any?

While these clauses might be obvious it is surprising how many contracts do not have such simple clauses.


The ramifications of not putting in place performance measurements is huge – the cost of poorly performing agreements can be too high – for both buyer and supplier.

It is much easier to put in place a mechanism to reduce issues than to resolve later.  Resolving problems is not easy for people – and so issues are left to slide which makes matters worse.


Where to go for help?  Do you need help?  The second one first – yes, you do if you are not clear as to the expectations required from both sides.  A written contract should outline these expectations i.e. Company A will do 1, 2 and 3 and Company B will do 4, 5 and 6.  

Where to go for help?  This depends on the issue, but it would be wise to get professional advice if you are unclear about what a contract says.  Do not sign anything that you do not understand.  Trust and faith are fine but when it comes to the contractual world then having a clearly defined contract is essential.


Who benefits

Nobody really but it lets suppliers ‘off the hook’ in terms of performance.


Who loses? – Both parties.

So, does it matter – yes!.  The world of contracting is difficult enough without the difficulties of insufficient documentation.

You can reasonably assume that if one party has this issue then so does the other.

Suppliers:

It is in your best interests also to have an agreement in writing.  This provides certainty for not only the agreed term but also for extensions to the term.

An open ended arrangement may sound great but what about:

· terms and conditions

· pricing

· change in requirements.

You are doing yourself a disservice in not having a written, clear contract.

Buyers:

Be in control. Do not assume all will be well.  You should contract with the rainy day concept in mind.  This means that while all is well there will be no issues but as soon as any disagreement arises – and this may well happen – having no formal agreement to fall back on makes it extremely difficult to correct.

You cannot take action if you don’t have requirements stated.

Inaction is not an option.  The longer it is left the harder it is to fix.  Lastly, loss of control by lack of information is not a good look!.

The Last Word:

Just as Location, Location, Location is the mantra for real estate, documentation, documentation, documentation should be the mantra for contract agreements between parties.

Lastly, be aware that getting it wrong can have ramifications that you do not need.

Some practical books that can assist: Contract Matters: A Practical Guide to the Contractual Process, Contract Matters: A Practical Guide for Suppliers and Contract Matters: Negotiation.  You can obtain these books through www.corpcontracts.co.nz and look under publications for the mechanism to purchase.
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REQUEST FOR PROPOSALS

So, you need to distribute an RFP and not sure how to do prepare or have experience in this area..  The most important issue here is to be cler about what you want from bidders.  An early planning session is essential with the following questions in mind.

1. What do I want to achieve.

2. What is my tiemframe.

3. What is my budget.

4. Means of distributing RFP.

The purpose of an RFP is to distribute to the supplier community your requriements and to award the contract to the best bidder/supplier that meets and is compliant to the requirements.


By distributing widely you will hopefully be able to hear from all the players in the marketplace.

The purpose of receiving multiple proposal responses is to be able to assess and compare different pricing models and to be able to compare methodologies.

RFP Documentation

There are primarily four parts to an RFP, they are:

1. Cover letter.

2. Scope of Work

3. Organisation of Proposal

4. Terms and Conditions

The cover letter is self explanatory, the scope outlines the requirements you want bidders to respond to, the Organisation of Proposal outlines what you require from bidders in their proposal response i.e. Management plan, pricing schedule, CVs, staffing, methodology etc.  The terms and conditions are the normal Terms and Conditions of the buyer organisation.

Important Issues

Note: You can compare evaluation criteria and wieghtings with HR assessment of core competencies of CVs against job descriptions.

Evaluation Criteria/Weightings

There is a need to have criteria to evaluate against all proposals i.e. Price, Response to Scope of Work, technical issues etc.  The weightings are for internal purposes only.  An example is:

Price





20

Response to Scope of Work


30

Technical




30

Customer Service



10

Other





10







___







100

Each proposal response needs to have evaluation marks against the above i.e.

Price





18

14

Response to Scope of Work


28

23

Technical




27

24

Customer Service



9

4

Other





8

3







___

___







90

68

It is important to realise that the evaluation process takes time and this is the point of decision – are the proposal responses compliant or not, decision as to who to interview etc.

Interviews are useful to ensure that the proposal response is clarified and to establish rapport – especially useful in areas of high person contact i.e. Training etc.

As you can see planning is a necessity and it is important to realise the time involved i.e. 3 months – so getting it right is vital!.

Interviews

The purpose of conducting interviews is to provide a forum for bidders to speak to their proposals.  The aim is to have confirmation from the written proposals and to assess the 'fit' to the organisation.


The format of conducting interviews is as follows;

1. Introduction

5 minutes

2. Presentation

20 minutes

3. Questions

30 minutes

4. Summary

5 minutes

After interviewing it is decision time as to who the contract should be awarded to.

Negotiation

The purpose of a negotiation is to discuss relevant issues and to come to a conclusion.  Negotiation is a skill and is one in which prior plannign is a must.

It is vital to consider the following:

1. What do you want to achieve. W hat is the outcome required.

2. What is your Plan B.

3. What is your walkaway position

4. What does the other side want to achieve.

5. What is their Plan B.

6. What is their walk away position

The end point of the RFP process is a written contract.  It is important that the contract reflects the specific requirements.

Some common clauses are:

1. Price

2. Term

3. Payment

4. Termination Clauses

5. Services

6. Confidentiality

etc

So, the above is an outline of the RFP process.  It is important to ensure the process goes smoothly.

What the Buyer Looks Like:

A buyer is looking for an answer to providing goods or services. A buyer wants compliance and consistency and  a roposal response that is fully answered and one in which fulfills the buyer requirements.


What suppliers need from buyers is a clear Scope of Work and consistency.

It is in both sides best interst to ensure that the RFP documentation is clear, specific and thorough.

Some books that you might find useful: Conract Matters: A Practical Guide to the Contractul Process, Contract Matters: Negotiation  These are written by Margaret Gilbert of Corporate Contracts.

Good luck.
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