CONTRACTING IN CONFIDENCE

It is important to be confident that your contract – and inded your contractual arrangement/ relationship – is robust and can encapsulate what the specific requriements of both parties are.  This is even more critical when contracting internationally which has its own challenges.

Some issues to consider:

1. Have you considered which legal currency you are going to operate with. Could a third currency be practical?

2. Have you considered which legal jurisdiction is going to be in place.

3. Do you have in place the relevant Force Majuere clause – handy in today's reality of terrorism.

4. Do you need to have a local agent or local office.

It is essential to have these items documented,, it will and can save you worry later.  Do not forget the exchange rate issue.

Obviously, it is important to get the basics right i.e. Whose responsibility is it if goods are damaged, at what point does risk pass from one party to the other party.

It is sad but true that we are a trusting people.  However this is not necessarily the case elsewhere.  It is helpful to remmeber that prior discussion/negotiation does not mean much if the agreed points are not reflected in the actual contract.  Do not assume otherwise.

The ability to negotiate and ensure that the clauses you need to have incorporated into the contract is essential.  A contract is between two parties and this should be reflected.  Often buyers provide the contract and suppliers do not have the confidence to state their contractual needs.

In this year of Export Year make sure you are as protected as you can be.  Some tips:

1. Have a fixed term.

2. Have a clearly defined payment mechanism.

3. Have a termination clause.

4. Hve a review clause – always helpful if requirements change.

5. Make sure you are not a victim of 'Scope Creep'.

What is Scope Creep I hear you asking. Buyers are very good at adding requirements -which you naturally think is great – but assuming that this can be provided under the existing pricing schedule.

You need to be able to indicate that the additional requirements can be provided – and the pricing for the additional requirements is in the ofered pricing schedule.

If you do not do this then you can be left with doing more for less – not a good outcome.

Managing Disputes – managing this can be difficult within New Zealand but when contracting internationally this can be fraught.

It is better to be prepared, so the contract should have a dispute resolution clause – do you have one?  The clause should include:

12. Managing – contact persons.

13. Take to next management line.

14. Have external mechanism i.e. Law Society.

Of course this is another reason to have a clause relating to which legal jurisdiction you are going to operate under – as mentioned above.


The above will give you a basis for resolving.  It is better to include in the contract than thinking you can resolve later.  The truth is that if you are in dispute then the likelihood of agreeing to managing a dispute while having one is going to be slim.

You do need to resolve though – and early.  Early discussion should resolve.  If you cannot, obtain legal advice having a clearly defined legal jurisdiction clause is essential – as mentioned above.

Lastly, it is important that you make sure that the relationship is sustainable.  Do your homework, ensure that you know enough about the other party.

Sign up in confidence – do your homework and ensure you document the specifics of expectations of both parties.


Get advice if you need to before signing the contract – this will save you money and considerable angst later.

Good luck.  For further assistance contact Corporate Contracts Management Ltd, Phone: 04 568 7509, e-mail address: margaret@corpcontracts.co.nz; www.contractmatters.com
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